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 DEFENDANTS §  285th JUDICIAL DISTRICT 

PLAINTIFF’S FIRST AMENDED PETITION AND APPLICATION FOR  
TEMPORARY RESTRAINING ORDER,  

TEMPORARY INJUNCTION AND PERMANENT INJUNCTION 

 Plaintiff, CPS Energy (“CPS Energy”), a municipally owned gas and electric utility owned 

by the City of San Antonio (the “City”), files its First Amended Petition and Application for 

Temporary Restraining Order (“TRO”), Temporary Injunction and Permanent Injunction against 

the Electric Reliability Council of Texas (“ERCOT”) and its herein named officers, directors,  and 

board members in their official capacities.  

I. Summary. 

 CPS Energy sues ERCOT, its officers, directors and board members, who have 

presided over one of the largest illegal wealth transfers in the history of Texas. CPS Energy intends 

to conduct discovery in this matter under Level 3 of the Texas Rule of Civil Procedure 190.4.  
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 CPS Energy, as a municipal utility that has served the citizens of San Antonio for 

161 years, wants to protect its customers from excessive and illegitimate power and natural gas 

costs (that are a consideration for market pricing).  

 ERCOT has run up at least $47 billion in charges for 5 days in mid-February, from 

February 15 to February 19, 2021, during a winter storm (the “Winter Storm Event”), of which 

more than $16 billion is an acknowledged error caused by ERCOT’s own mistake in not coming 

down from the System-Wide Offer Cap of $9,000 per megawatt-hour (MWh), even when the 

scarcity that prompted this charge no longer existed on February 18 and 19, 2021, all as determined 

by the Independent Market Monitor for the Public Utility Commission of Texas (“PUCT”) (the 

“Overcharge”).1 There has been a delay in correcting this Overcharge despite the tremendous 

burden that it would put on San Antonio and Texas customers (the total amount of $47 billion 

including the $16 billion Overcharge is referred to as “Excessive Prices.”). According to Opinion 

No. KP-0363 of the Attorney General of Texas issued on March 17, 2021 (“the Opinion”), the 

PUCT and ERCOT had the legal authority to issue orders affecting their Excessive Prices (and 

correcting same) within thirty (30) days, but failed to do so. ERCOT has since admitted it could 

have corrected the Overcharge, within this same 30 day period, but failed to do so. 2 

 CPS Energy needs protection for its customers against massive errors in ERCOT’s 

Excessive Prices, which will cause price spikes in monthly bills and a blatantly unlawful result.  

 ERCOT also wants CPS Energy to pay for the defaults of others in the market 

caused by ERCOT’s Excessive Prices, and CPS Energy will never be able to recover these monies 

as numerous market participants have already failed and the market is in peril. But the regulators 

                                                      
1 The estimate for the Overcharge is currently in flux, but is still expected to be in the billions of dollars. 
2 Memorandum Addressing Board Authority to Correct Market Prices for Operating February 18 and 19, 2021, 
dated April 8, 2021. 
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have turned a blind eye toward the problems they have caused. As an example, Arhur D’Andrea 

(“D’Andrea”), the Chair of the PUCT and a member of ERCOT’s Board of Directors, commented 

publicly that “San Antonio had some really big gas bills, a fairly large electric bill. They got a lot 

of money and they’re fine.”3 D’Andrea also promised those on Wall Street that he would fight 

against re-pricing to protect their profits,4 but ERCOT has now doubled down on his promises by 

refusing to reprice as they could have done to protect consumers. After this and other irresponsible 

comments, this regulator was forced to resign his position. CPS Energy continues to fight for its 

customers who will ultimately bear the brunt of these erroneous Excessive Prices. 

 ERCOT has not paid CPS Energy what it owes. As of the date of the filing of the 

Original Petition in this matter, ERCOT has short paid approximately $2.5 billion to the market 

participants, and at least $18 million is owed to CPS Energy for the Winter Storm Event. 

 This is a prior material breach as to CPS Energy under general contract principles 

and therefore excuses CPS Energy from performing under its Standard Form Market Participant 

Agreement (the “Market Agreement”). Nevertheless, CPS Energy will continue to pay all lawful, 

legitimate charges for electricity. CPS Energy has also met all of its obligations to ERCOT. 

 The Winter Storm Event is a disaster declared by the Governor of Texas, and a 

force majeure event declared by CPS Energy, and ERCOT cannot declare CPS Energy in default 

under the Market Agreement for a force majeure event. 

 The Excessive Prices that ERCOT wants CPS Energy to cover for other failed 

market participants through Short-Pays and Default Uplift Invoices (as defined in the ERCOT 

Protocols) related to the Winter Storm Event unlawfully extend the credit of CPS Energy in 

violation of the Texas Constitution. ERCOT is aggregating $15 million starting tomorrow, April 

                                                      
3 PUCT BoA Call Transcript: 0:00-10:53 
4 Id.  
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29, 2021, and $15 million on May 17, 2021, toward these unlawful Short-Pays and Default Uplift 

Invoices, and CPS Energy’s share is approximately 7%. 

 CPS Energy will be immediately and irreparably harmed as it will never be paid 

back by these failed market participants. ERCOT argues it cannot change the rules of the game 

after it is played, but now is doing exactly that bv correcting a software error during the Winter 

Storm Event that results in greater charges to the market totaling $6.2 million while at the same 

time refusing to correct the $16 billion Overcharge for February 18 and 19, 2021.5 CPS Energy 

and its customers should not have to pay these erroneous Excessive Prices at all, let alone with the 

Overcharge still in them, and CPS Energy has no adequate remedy at law. 

 CPS Energy needs a TRO to preserve the status quo and prevent ERCOT from 

wrongfully declaring a default by CPS Energy based on (i) a force majeure event, and (ii) due to 

ERCOT’s prior material breach. CPS Energy also needs a Temporary Injunction (iii) to prevent 

ERCOT from extending the credit of CPS Energy to pay for the defaults of others caused by the 

Excessive Prices during the Winter Storm Event in violation of the Texas Constitution, and with 

no prospect of repayment. CPS Energy further needs a Temporary Injunction (iv) to prevent 

ERCOT from charging CPS Energy for any Short-Pays and Default Uplift Invoices resulting from 

the Excessive Prices during the Winter Storm Event, including the Overcharge, which they refuse 

to correct while at the same time correcting other erroneous charges.  

 CPS Energy seeks all further equitable and injunctive relief herein demanded. In 

addition, and in the alternative, pursuant to Tex. R. Civ. P. 47, CPS Energy seeks monetary relief 

to correct the Overcharge and Excessive Prices run up by ERCOT during the Winter Storm Event. 

                                                      
5 Item 10: Real-Time Market Price Correction for Software Error on Operating Day February 15, 2021 Regarding 
Deployed Emergency Response Services (ERS) dated April 13, 2021 (the “Real-Time Market Price Correction for 
Software Error”). 
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CPS Energy and its customers should not have to pay for the insolvency of market participants 

caused by ERCOT’s Overcharge and Excessive Prices during the Winter Storm Event. If CPS 

Energy is charged these Excessive Prices, or is wrongfully declared to be in default for not paying 

these erroneous amounts with an acknowledged Overcharge, it could also adversely affect CPS 

Energy’s credit rating, the result of which could be increased costs of and compromised access to 

funds for its operations, the harm from which is impossible to quantify.  

II. Jurisdiction and Venue. 

 This Court has jurisdiction because CPS Energy brings suit for an amount in excess 

of the minimum jurisdictional requirements of this Court.  

 Venue is proper because all or a substantial number of facts giving rise to the 

dispute occurred in Bexar County. Tex. Civ. Prac. and Rem. Code Sec. 15.002. No enforceable 

mandatory venue provision exists to preempt this general rule under the circumstances of this case. 

III. Parties. 

 The City of San Antonio is the seventh-largest city in the United States and the 

second-most populous city in the State of Texas. CPS Energy, the municipally-owned electric and 

gas utility, serves more than 2,000,000 residents, and 820,000 and 345,000 natural gas electric 

customers in its service territory. It is the nation’s largest municipally owned electric and gas utility 

company. The utility has a long history of service in the San Antonio area spanning more than 161 

years. CPS Energy is guided by an independent Board of Trustees and subject to the San Antonio 

City Council’s reserved powers in the areas of rates, municipal utility debt, and eminent domain. 

Its service area includes not only the City of San Antonio, but also 31 other municipalities in and 

around the metropolitan area, all of Bexar County as well as portions of seven adjacent counties. 

 ERCOT is a membership-based 501(c)(4) nonprofit corporation governed by its 

Board of Directors and subject to the oversight of the PUCT and the Texas Legislature. It is the 
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Independent System Operator (“ISO”) for all the transmission and generation facilities within the 

boundaries of ERCOT, which is located entirely within Texas. It may be served with process at its 

principal place of business, 7620 Metro Center Drive, Austin, Texas 78744. 

 Defendants, Mark Carpenter, Lori Cobos, Arthur D’Andrea, Keith Emery, Nick 

Fehrenbach, Kevin Gresham, Sam Harper, Bob Kahn, Bill Magness, Shannon McClendon, and 

Julie Parsley are members of the Board of Directors of ERCOT, and are sued in their official 

capacities. These Defendants may be served with process at ERCOT’s principal place of business, 

7620 Metro Center Drive, Austin, Texas 78744.  

 Defendant Bill Magness is the departing Chief Executive Officer of ERCOT. 

Defendant Magness is sued in his official capacity. Defendant Magness may be served with 

process at ERCOT’s principal place of business, 7620 Metro Center Drive, Austin, Texas 78744. 

 Defendant Jeyant Tamby is Senior Vice President and Chief Administrative Officer 

of ERCOT. Defendant Tamby is sued in his official capacity. Defendant Tamby may be served 

with process at ERCOT’s principal place of business, 7620 Metro Center Drive, Austin, Texas 

78744. 

 Defendant Woody Rickerson is Vice President, Grid Planning and Operations. 

Defendant Rickerson is sued in his official capacity. Defendant Rickerson may be served with 

process at ERCOT’s principal place of business, 7620 Metro Center Drive, Austin, Texas 78744. 

IV. Factual Background. 

A. The Winter Storm Event.  

 By now, the Court is well aware of the humanitarian disaster that befell the State 

due to ERCOT’s failure to prepare for the Winter Storm Event. After the Winter Storm Event, due 

to ERCOT’s lack of preparation, millions of people were left without power. The basic elements 

of functioning society ground to a halt.  
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 ERCOT did not ensure consistent weatherization compliance across the grid. As 

far back as 2011, ERCOT oversaw rolling outages after the 2011 winter storms. On August 16, 

2011, the Federal Energy Regulatory Commission (“FERC”) released a 357-page document titled 

“Report on Outages and Curtailments During the Southwest Cold Weather Event of February 1-5, 

2011.” (the “FERC Report”, accessible here: http://www.ferc.gov/sites/default/files/2020-04/08-

16-11-report.pdf). The FERC Report explained that a failure to winterize the Grid was a 

contributing factor. 

 On February 12, 2021, Governor Greg Abbott issued a Declaration of a State of 

Disaster for all counties in Texas.6  

 On or about February 14, 2021, the State of Texas began experiencing the severe 

cold weather. Temperatures plunged into the teens and single digits throughout the State. ERCOT 

failed to estimate and plan for the amount of power that would be required for the Winter Storm 

Event and failed to follow its own protocols in how it handled load forecasting, emergency 

operations plans, weatherization plans, and winter preparedness.  

 The demand for energy reached a high-water mark of 69,222 megawatts. The 

ERCOT power grid, which covers 90% of the State of Texas, regularly sees demand of over 70,000 

megawatts and higher in the summer months (and has reached as high as 74,820 megawatts).  

 ERCOT disregarded the implications of their decisions to the end-customers. They 

did not respond constructively to concerns that customers would be negatively impacted by 

excessive and illegitimate energy costs.  

B. The relationship between ERCOT and CPS Energy. 

                                                      
6 https://gov.texas.gov/news/post/governor-abbott-issues-disaster-declaration-continues-to-deploy-resources-as-
severe-winter-weather-impacts-texas 
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 Defendant ERCOT is the ISO that operates the Texas Electrical Grid. It manages 

the dispatch of electric power over the transmission grid that distributes and supplies power to over 

25 million Texas customers.  

 CPS Energy and ERCOT entered into the Market Agreement on June 9, 2011. The 

Market Agreement is governed in part by the ERCOT Protocols, which contain “the scheduling, 

operating, planning, reliability, and Settlement (including Customer registration) policies, rules, 

guidelines, procedures, standards, and criteria of ERCOT.” ERCOT Protocols at Section 1.1(1). 

The ERCOT Protocols are available at the following website: http://www.ercot.com/mktrules/

nprotocols/current. Under the Market Agreement, CPS Energy is a Load Serving Entity (LSE) and 

a Resource Entity (RSE). In other words, CPS Energy not only provides power to its consumers 

(Load/Demand), but it also generates power (Resource) for use and distribution throughout the 

State. CPS Energy therefore buys and sells power through ERCOT. CPS Energy and ERCOT will 

settle the amount owed by each side and pay each other accordingly. These “Settlement” payments 

have happened without incident for years.  

 But that all changed in February 2021.  

C. ERCOT has failed to pay CPS Energy, which is a Prior Material Breach. 

 Through this “Settlement” process, ERCOT has short paid the market at least $2.5 

billion. As of the filing date on the original petition in this matter, ERCOT had also short paid CPS 

Energy at least $18 million since the Winter Storm Event. 

 As a consequence, ERCOT has now materially breached its obligations under the 

Market Agreement. This prior material breach excuses the performance of CPS Energy under 

general contract principles. Nevertheless, CPS Energy continues to perform by paying all 

legitimate, legal prices for electricity.  
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D. ERCOT places an undue burden on its solvent market participants to pay for 
Short-Pays and Default Uplift Invoices. 

 ERCOT’s Protocols also pass the burden to pay any monetary shortfalls to market 

participants like CPS Energy. For example, if 5 entities each contributed $20 to a pool, but one 

entity drops out, the remaining 4 entities now have to pay $25 to make up the difference. This is 

problematic as ERCOT’s excessive and illegitimate charges have forced entities out of the market. 

A Short-Pay is where a market participant does not pay their Settlement in full. See, ERCOT 

Protocol Section 9.19(1). A Default Uplift Invoice is the collection of total Short-Pay amounts in 

a month. See, ERCOT Protocol Section 9.19.1. Short-Pay amounts and Default Uplift Invoice are 

hereinafter collectively referred to as “Default Uplift Invoices.” 

 But here, it is not just one entity dropping out, it’s not just a $100 pool, and the 

price increase is not just $5 per remaining entity. Rather, when there was not enough power due to 

ERCOT’s failure to prepare, the PUCT and ERCOT raised prices from $30 per MWh to $9,000 

per MWh and held them there for an extended period of time, which was a 300-fold increase in 

energy prices. That was compounded by the addition of ERCOT’s excessive ancillary services 

prices, which reached $25,000 per MWh, rather than $9,000 per MWh.  

 Moreover, ERCOT issued instructions to the market to curtail more than 10,000 

megawatts (MW) of prior load on February 15, 2021.7 The PUCT issued an Order on February 15 

and a second Order on February 16, 2021, noting that energy prices across the system are clearing 

at less than $9,000, which is the System-Wide Offer Cap and that “[e]nergy prices should reflect 

                                                      
7 Potomac Economics, “PUCT Project No. 51812, Issues Related to the State of Disaster for the February 2021 
Winter Weather Event,” dated March 4, 2021. http://interchange.puc.texas.gov/Documents/51812_61_1114183.PDF 
Last accessed March 9, 2021.  
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scarcity of the supply.”8 If customer load is being shed, scarcity is at its maximum, and the market 

price for energy needed should be at its height according to the PUCT. But according to the 

Independent Market Monitor for the PUCT on March 4, 2021,9 “ERCOT recalled the last of the 

firm load shed instructions at 23:53 on February 17, 2021.”10 Therefore, in order to comply with 

the Commission Order on February 15, 2021, the pricing intervention that raised prices to the 

System-Wide Offer Cap of $9,000 “should have ended immediately at that time.”11 However, 

ERCOT continued to hold market prices at the System-Wide Offer Cap of $9,000 MWh “for an 

additional 32 hours through the morning of February 19.”12 The Independent Market Monitor went 

on to say, “This decision resulted in $16 billion in additional costs to ERCOT’s market, of which 

roughly $1.5 billion was uplifted to load-serving entities to provide make-whole payments to 

generators for energy that was not needed or produced.”13 Finally, the Independent Market Monitor 

noted that these make-whole payments are “particularly harmful” and recommended that ERCOT 

“correct the real-time prices from 0:00 February 18, 2021, to 09:00 [a.m.] February 19, 2021, to 

remove the inappropriate pricing intervention that occurred during that time period.”14 As a result 

of ERCOT’s mismanagement, CPS Energy now expects Default Uplift Invoices in connection 

with these Excessive Prices, including the Overcharge, from the Winter Storm Event. This 

Overcharge is in flux, but remains in the billions of dollars. Additionally, the PUCT’s Independent 

Market Monitor has reaffirmed on March 11, 2021, that ERCOT’s “decision resulted [in] over-

                                                      
8 PUCT Docket No. 51617, “Order Directing ERCOT to take Action and Granting Exception to Commission 
Rules,” dated February 15, 2021, and “Second Order Directing ERCOT to take Action and Granting Exception to 
Commission Rules” dated February 16, 2021.  
9 PUCT Project No. 51812, Issues Related to the State of Disaster for the February 2021 Winter Storm Event dated 
March 4, 2021. 
10 Id. 
11 Id.  
12 Id.  
13 Id.  
14 Id.  
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priced energy in ERCOT's real-time market by $16 billion.”15 ERCOT has now proposed to 

aggregate $15 million on April 28, 2021, and $15 million on May 17, 2021, and CPS Energy will 

be wrongfully charged 7% for these unlawful amounts.16 

 Other entities similarly-situated to CPS Energy have or will receive similar 

invoices. These extreme confiscatory prices have caused many providers within the ERCOT 

system to become insolvent. On Monday, March 1, 2021, Brazos Electric Power Cooperative, Inc. 

filed for Bankruptcy protection.  More market participants have since failed and many more are 

predicted to fail. 

 To make up for this shortfall, ERCOT is employing its Short-Pay and Uplift 

procedures and asking the still-surviving entities to pay not only the surged pricing, but the Short-

Pay and Uplift Invoices, too. Under the Protocols, a Default Uplift Invoice cannot exceed more 

than $2.5 million per month. That would be bad enough, but in relying on a recent PUCT Order 

entered on February 21, 2021, ERCOT has been authorized with virtually unfettered power to 

charge Short-Pays and Uplift amounts.17 Here, ERCOT has already implemented Short-Pays. 

Based on this same Order by the PUCT, ERCOT has been authorized to lift the $2.5 million limit 

for Default Uplift Invoices per month, indicating that accelerating default charges could still be 

charged. Because the system is now in peril with many market participants that may be financially 

ruined by ERCOT’s unpreparedness for the Winter Storm Event, ERCOT is trying to place the 

inequitable burden of these failures on CPS Energy and its customers.  

                                                      
15 PUCT Project No. 51812, “Issues Related to the State of Disaster for the February 2021 Winter Weather Event,” 
dated March 11, 2021. https://interchange.puc.texas.gov/Documents/51812_149_1115720.PDF. Last accessed March 
11, 2021. 
16 See email from ERCOT client services dated April 27, 2021. 
17 PUCT Docket No. 51617. 
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 Not only are the amounts of these Short-Pays and Default Uplift Invoices abhorrent, 

but they are in violation of the Texas Constitution because a city-owned utility cannot be asked to 

unlawfully extend its credit under these circumstances. Tex. Const. Art. III, Sec. 52, and XI, Sec. 

3. ERCOT cannot extract Excessive Prices from CPS Energy to help settle the debts of other 

entities, especially where CPS Energy has no chance of being paid back.  

 ERCOT can and should have repriced to correct at least the Overcharge. The 

Attorney General for the State of Texas has confirmed in an Opinion that ERCOT can reprice, and 

ERCOT has since admitted as much. ERCOT itself has repriced when it benefits them, as when 

there was a software error during the Winter Storm Event that underpriced electricity market-wide 

in the amount of approximately $6.2 million,18 but it refuses to correct a $16 billion error when it 

would not benefit them or those out-of-state investors addressed by the former Chairman of the 

PUCT, Arthur D’Andrea, who were promised there would be no repricing. And finally the PUCT’s 

decision blindly followed by ERCOT to raise prices to $9,000 per MWh did not work for the first 

36 hours, as pipes were frozen, until just after 2:00 p.m. on February 17, 2021, when the 

temperature began to rise above freezing and plants thawed out and began operations again. So 

not only did ERCOT leave prices up at $9,000 MWh for 32 hours too long at the end of the Winter 

Storm Event as found by the Independent Market Monitor for the PUCT, but the effort to bring on 

more energy to the market by raising prices to $9,000 MWh did not work for at least the first 36 

hours of the Winter Storm Event. Since the outages during the Winter Storm Event were largely 

mechanical, the increase to the maximum price was never really necessary. And certainly, the 

decision to increase the maximum price for a total of five days, or almost 120 hours, was reckless. 

It greatly exceeded the previous record of 4 hours of maximum pricing, and has resulted in 

                                                      
18 The Real-Time Market Price Correction for Software Error. 
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proposed “circuit-breaker” legislation to restrict maximum pricing to no more than 12 hours in the 

future. 

E. CPS Energy Declares a Force Majeure Event. 

 Under the parties’ Market Agreement, CPS Energy has sent Notice of a Force 

Majeure event on March 1, 2021, in connection with the Winter Storm Event. Under the Market 

Agreement, if CPS Energy is found to be in breach, the declaration of Force Majeure “shall not 

result in a Default.” Market Agreement at Sec. 8.A(5). The Winter Storm Event is clearly a Force 

Majeure event and ERCOT cannot declare CPS Energy to be in default. 

F. ERCOT is expected to send CPS Energy a Notice of Default 

 Despite CPS Energy sending ERCOT a Notice of Force Majeure, ERCOT has not 

disputed this and has remained silent. And ERCOT may declare CPS Energy in default of its 

obligations even though it cannot properly do so for a Force Majeure event like the Winter Storm 

Event. ERCOT is even seeking to include the Overcharge as part of this alleged default. ERCOT 

is also seeking to make CPS Energy pay for the defaults of others due to ERCOT’s Excessive 

Prices in violation of the Texas Constitution, and with no prospect of repayment. 

  ERCOT has alsochanged the rules of the game by repricing to correct a software 

error on February 15, 2021, while at the same time refusing to reprice to correct the Overcharge 

on February 18 and 19, 2021. The PUCT has also given ERCOT the ability to lift the monthly cap 

of $2.5 million for the Default Uplift Invoices so that it can demand accelerated payment of the 

Excessive Prices with the Overcharge in violation of its protocols (ERCOT Protocol at 9.19.1(4)) 

(the “Cap”). CPS Energy and its customers should not be expected to pay any amount with a $16 

billion mistake in it, and they have no adequate remedy at law if they are made to pay the debts of 

others who have failed. The Court should preserve the status quo and enjoin ERCOT from 

declaring a default for any failure to pay Short Pays and Default Uplift Charges containing the $16 
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billion mistake that could have and should have been corrected, especially since ERCOT has 

corrected other mistakes in pricing related to the Winter Storm Event. CPS Energy also cannot be 

declared in default for a Force Majeure Event under its Market Agreement, and has been excused 

from performance in any event by ERCOT’s material breach of the same Marketing Agreement. 

V. Causes of Action. 

 All facts herein stated are reasserted in support of each of the causes of action of 

CPS Energy. All conditions precedent to CPS Energy’s claim for relief have been performed or 

have occurred. 

Count 1 — Breach of Contract 

 ERCOT breached the Market Agreement when it failed to implement its protocols 

in a way to ensure the integrity of its system. Specifically, on information and belief, ERCOT 

breached the handling of Load Forecasting, Submission of Emergency Operations Plans, 

Weatherization Plans, and Winter Weather Preparedness, as it received warnings of the Winter 

Storm well in advance of same and failed to take reasonable precautions to meet its load projections 

expected as a result of its Winter Storm Event. These actions resulted in damages to CPS Energy. 

 ERCOT also intentionally frustrated the purposes of the Market Participation 

contract by its wrongful decision not to enforce winterization of all the energy-producing sources 

in the grid, thereby making it financially impossible for CPS Energy to perform as a willing buyer. 

In addition, Section 8(D) of the Market Agreement also requires both parties to mitigate damages, 

and ERCOT has not done so by simply passing on the entirety of these excessive and illegal 

charges to CPS Energy and all the other market participants. 

Count 2 — Negligence, Gross Negligence, and Negligence per se  

 ERCOT, as the manager of the flow of power to about 90% of the Texas power 

grid, had a duty to take reasonable care in estimating and planning for the amount of power that 
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would be required for the 2021 Winter Storm Event. ERCOT, its regulators and the legislature 

should have mandated stronger reliability and resilience measures across the State.  

 The amount of system-wide power that could be needed and the need for the 

upgrade of facilities of ERCOT market participants should have been anticipated from prior 

catastrophic winter storm events in Texas, including in 1989 and 2011.  

 ERCOT further (a) failed to take reasonable corrective action when it became clear 

that its own projections showed insufficient capacity to meet forecast demand. The Texas Utilities 

Code provides rules applicable to ERCOT. See, Tex. Util. Code. Ch. 25.361, et seq. ERCOT is 

required by law to “perform the functions of an independent organization under the Public Utility 

Regulatory Act (PURA) § 39.151 to ensure access to the transmission and distribution systems for 

all buyers and sellers of electricity.” Tex. Util. Code § 39.151(b). ERCOT had to “ensure the 

reliability and adequacy of the regional electric network.” Id. Among other things, and without 

waiver of other disputes, CPS Energy also asserts that ERCOT was negligent in failing to reduce 

the System-Wide Offer Cap from the maximum amount of $9,000 MWh on February 18 and 19, 

2021. It has been determined by an Independent Market Monitor that market participants were also 

paying for an Overcharge when there was no scarcity. The Overcharge is still in flux, but will 

negatively impact CPS Energy and its customers. 

 This action and inaction were breaches of ERCOT’s duties. Those breaches have 

proximately caused damage to CPS Energy.  

 ERCOT’s acts also constitute gross negligence. ERCOT’s willful failure to correct 

an acknowledged $16 billion error when ERCOT also admits it could have done so is clearly 

reckless and intentional conduct that arises to gross negligence. ERCOT’s acts and omissions, 

when viewed objectively at the time of their occurrence, involved an extreme degree of risk, 
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considering the probability and magnitude of the potential harm to others, and ERCOT had actual, 

subjective awareness of the risk involved, but nevertheless proceeded with conscious indifference 

to the rights, safety, or welfare of others.  

 ERCOT’s acts are in violation of the Texas Utilities Code and constitute negligence 

per se. 

 ERCOT’s officers, directors, and board members have acted negligently and in an 

ultra vires fashion with respect to the Winter Storm Event, and by failing to timely address the 

market issues in the face of an acknowledged Overcharge created by ERCOT’s own mistake. 

ERCOT and the PUCT have also declined to reprice even though they could have done so within 

30 days of the Excessive Pricing per the Opinion of the Attorney General of the State of Texas and 

as now admitted by ERCOT. The inexcusable delays by ERCOT in failing to rectify its error have 

injected uncertainty into the market. This negligence is also gross negligence as the Overcharge 

has driven market participants into insolvency. These officers, directors, and board members have 

a duty to use ordinary care in managing ERCOT’s affairs. They have breached that duty thereby 

causing CPS Energy damages. Their actions are also willful and have caused devastating 

consequences to market participants, which in turn will spill over onto CPS Energy and its 

customers. Indeed, the PUCT Chairman and ERCOT Board Member, Arthur D’Andrea, has 

admitted “we knew at the time we were making a bit of a financial mess.”19 

Count 3 — Breach of Fiduciary Duty  

 ERCOT’s officers, directors and board members failed to act independently and 

competently in the performance of their responsibilities as independent system operators. ERCOT 

and its officers, directors and board members owed formal and informal fiduciary duties. ERCOT, 

                                                      
19 PUCT BoA Call Transcript: 0:00-10:53 
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its officers, directors, and board members acted without legal authority or failed to perform 

ministerial acts, and thus acted in an ultra vires fashion. These breaches of fiduciary duty have 

caused CPS Energy the damages sustained herein. Any claim of sovereign immunity does not 

apply to ultra vires actions. 

Count 4 — Violations of the Texas Constitution  

 ERCOT’s acts also constitute an unjust taking of property in violation of Article 1, 

section 17 of the Texas Constitution against ERCOT. The taking of CPS Energy’s goods and 

services without just compensation is a due process violation.  

 Also, the Texas Constitution limits the power of municipalities to transfer funds to 

any other entity or otherwise lend its credit. A party cannot require CPS Energy to pay funds and 

lend its credit to cover private debts. Specifically, the Short-Pays and Default Uplift Invoices in 

connection with the Winter Storm Event here are forcing CPS Energy to pay the debts of others 

who have defaulted on their obligations, and constitute an unlawful extension of credit by CPS 

Energy in violation of provisions in the Texas Constitution. Specifically, Article XI, Section 3 

provides that “[n]o county, city, or other municipal corporation shall hereafter become a subscriber 

to the capital of any private corporation or association, or make any appropriation or donation to 

the same, or in anywise loan its credit.” Tex. Const. art. XI, Sec. 3. In like manner, the Texas 

Constitution also makes clear that “the Legislature shall have no power to authorize any county, 

city town or political corporation or subdivision of the State to lend its credit or to grant public 

money or thing of value in aid of, or to any individual, association or corporation whatsoever.”  

Tex. Const. art. III, Section 52(a). ERCOT proposes to extend CPS Energy’s credit to themselves 

as early as tomorrow, April 29, 2021. The illegal charge of Short-Pays and Default Uplift Invoices 

making CPS Energy pay the debts of others who have defaulted in connection with the Winter 
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Storm Event that ERCOT failed to properly anticipate or prepare for violates the Texas 

Constitution provisions cited herein and avoids any sovereign immunity defense. 

Count 5 — Declaratory Judgment 

 CPS Energy seeks a Declaratory Judgment pursuant to Chapter 37 of the Texas 

Civil Practices and Remedies Code. 

 CPS Energy seeks a Declaratory Judgment that ERCOT’s failure to pay the $18 

million-plus it is rightfully owed is a prior material breach of the Market Agreement. As a result 

of ERCOT’s prior material breach, CPS Energy seeks a Declaratory Judgment that it is excused 

from performing any duties under the Market Agreement other than paying legal, legitimate 

charges.  

 CPS Energy further seeks a Declaratory Judgment that prevents ERCOT from 

declaring a default based on a force majeure event.  

 In addition, CPS Energy seeks a Declaratory Judgment that CPS Energy should not 

have to pay for the defaults of others based on the Excessive Prices in violation of the Texas 

Constitution. 

 CPS Energy also seeks a Declaratory Judgment that it should not have to pay any 

part of the Overcharge. 

 CPS Energy also seeks a Declaratory Judgment that it should not have to pay 

accelerated charges in violation of ERCOT’s own protocols that Cap Default Uplift Invoices at 

$2.5 million per month. 

 CPS Energy further seeks recovery of its attorneys’ fees under §37.001 et al. of the 

Texas Civil Practices and Remedies Code. 
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Count 6 — Verified Application for Temporary Restraining Order 

 CPS Energy has a probable right of recovery and no adequate remedy at law. First, 

ERCOT has committed a material breach of the Market Agreement by not paying CPS Energy 

millions of dollars that it owes to CPS Energy, and therefore CPS Energy is excused from 

performing under the Market Agreement under general contract principles, although CPS Energy 

will continue to pay all legal, legitimate charges. Second, the Winter Storm Event was a force 

majeure event under the Market Agreement, and ERCOT cannot declare a default on the part of 

CPS Energy for any alleged failure to pay the Excessive Prices ERCOT now seeks to charge for 

the Winter Storm Event under Section 8.A(5) of the Market Agreement. Third, ERCOT’s attempt 

to extend CPS Energy’s credit to pay for the defaults of others through Default Uplift Invoices 

based on the Excessive Prices violates the Texas Constitution. Fourth, CPS Energy should not 

have to pay any Default Uplift Invoices resulting from the Excessive Prices incurred during the 

Winter Storm Event, including the Overcharge that ERCOT seeks to collect due to its negligence 

in failing to reduce the System-Wide Offer Cap from the maximum amount of $9,000 MWh on 

February 18 and 19, 2021, all as determined by an Independent Market Monitor who has twice 

now confirmed this resulting Overcharge of $16 billion.20 CPS Energy should also not have its 

credit extended to pay these Excessive Prices with the Overcharge, and the process is scheduled 

to begin tomorrow, April 29, 2021.  

 Specifically, ERCOT has just announced as of April 27, 2021, that it is starting the 

process of making market participants pay for the unlawful Default Uplift Charges on April 29, 

2021. See, Email Notice from ERCOT attached as Exhibit “1” to this Declaration and received by 

CPS Energy at 5:03:07 PM CDT on April 27, 2021. In summary, ERCOT has indicated that it will 

                                                      
20 See, Potamic Economic Letter to PUC dated 3-4-21, and Potamic Economic Letter to PUC dated 3-11-21 
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adjust the credit of all market participants, including CPS Energy, on April 29, 2021, in preparation 

for charging the unlawful Default Uplift Invoices. CPS Energy seeks to prevent any adjustment to 

its credit as a first step toward charging the unlawful Default Uplift Invoices with the Overcharge 

in them in violation of the Texas Constitution, and will be irreparably harmed by this series of 

events and the incalculable effect on its credit rating. In fact, ERCOT could take as much as $2.4 

million from CPS Energy after tomorrow based on the further extension of its credit to ERCOT to 

pay the unlawful Default Uplift Invoices, and CPS Energy does not know where the extension of 

its credit will end, how much it ultimately will be, or how fast or far it will ultimately be taken. 

 CPS Energy will be irreparably harmed in the absence of relief TRO, as it will never 

be able to recover the money it pays for the other market participants who have failed due to 

ERCOT’s Excessive Prices and it cannot determine the effect on its credit.  

 CPS Energy seeks to avoid extension of its wrongful credit in violation of the Texas 

Constitution to pay the erroneous charges with a $16 billion mistake and for Default Uplift 

Invoices. This extension of  credit could also endanger CPS Energy’s compliance with certain 

covenants in its debt and financing documents under which CPS Energy accesses necessary 

liquidity to perform operational and management duties. An erroneous declaration of default could 

further jeopardize CPS Energy’s capital markets credit ratings, which dictate access to and the 

price of capital market borrowings. These injuries would be irreparable and impossible to quantify 

in damages. CPS Energy has no adequate remedy at law. 

 For the reasons stated herein, including but not limited to (a) ERCOT’s failure to 

pay CPS Energy resulting in a prior material breach excusing CPS Energy from performance of 

the Market Agreement, (b) for the Excessive Prices being passed on to CPS Energy during the 

Winter Storm Event in violation of the Texas Constitution, (c) for ERCOT’s failure to 
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acknowledge CPS Energy’s Notice of Force Majeure under the Market Agreement preventing the 

declaration of a Default, (d) for ERCOT’s Overcharge due to its own mistake, and failure to correct 

same, (e) for ERCOT’s ability to accelerate the payment of Default Uplift Invoices in violation of 

its own rules, and without limitation to this Cap, (f) for the threat to CPS Energy’s credit that a 

wrongful and erroneous charge would create, and for the adjustment o CPS Energy’s credit to pay 

for Default Uplift Charges beginning on April 29, 2021,, CPS Energy seeks the following relief in 

equity. CPS Energy has no adequate remedy at law. CPS Energy will not be able to recover 

anything it pays for Default Uplift Invoices, or for Overcharges due to ERCOT not coming down 

fast enough on its Excessive Prices, because the market is in peril and at least 22 market 

participants are predicted to fail due to ERCOT’s failure to adequately prepare for the Winter 

Storm Event. Thus, CPS Energy will be immediately and irreparably harmed if it is made to pay 

the Default Uplift Invoices in connection with the Overcharge and Excessive prices during the 

Winter Storm Event. CPS Energy also has no adequate remedy at law as the extension of its credit 

is impossible to calculate. 

 CPS Energy seeks injunctive relief against ERCOT on the grounds under Tex. R. 

Civ. P. 65.011, as follows: 

 CPS Energy is entitled to the relief demanded and part of the relief requires the 
restraint of some act prejudicial to CPS Energy;  

 ERCOT is performing acts relating to the subject of pending litigation, in 
violation of the rights of CPS Energy, and those acts would tend to render the 
judgment in this litigation ineffectual; and  

 Immediate and irreparable injury to CPS Energy’s property is threatened, 
irrespective of any remedy at law. 
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 CPS Energy asks this Court to grant a TRO to prevent immediate, irreparable harm 

and preserve the status quo by restraining ERCOT, its officers, directors, agents, servants, and 

employees from:  

a) Declaring CPS Energy in default in violation of the Market Agreement for a 
Force Majeure Event like the Winter Storm Event and because of ERCOT’s 
prior material default;  

b) Requiring CPS Energy to pay any Default Uplift Invoices resulting from the 
Overcharge and the Excessive Prices during the Winter Storm Event, which 
inequitably burdens CPS Energy in violation of the Texas Constitution; 

c) Accepting payment from CPS Energy as payment for any Default Uplift 
Invoices resulting from the Overcharge, and Excessive Prices during the 
Winter Storm Event; 

d) Applying any funds otherwise due and owing to CPS Energy for the payment 
of any Default Uplift Invoices resulting from the Overcharge, and  Excessive 
Prices during Winter Storm Event; 

e) Requiring the collateralization of CPS Energy’s alleged obligation for any 
Default Uplift Invoices resulting from the Overcharge and the Excessive 
Prices during the Winter Storm Event; 

f) Restricting CPS Energy’s access to the wholesale electric market, including 
the day-ahead or real-time markets for any reason connected with the Winter 
Storm Event;  

g) Declaring CPS Energy in default under its Market Agreement for non-
payment of any Default Uplift Invoice resulting from the Overcharge, any 
accelerated charge in violation of its own rules, or any other charges 
associated with the Excessive prices during the Winter Storm Event; or 

h) Taking any action against CPS Energy to extend or otherwise affect its credit 
to pay for any Default Uplift Invoices, including the Overcharge, or any other 
charges associated with the Excessive Prices during the Winter Storm Event, 
including without limitation the threatened action affecting the credit of CPS 
Energy on April 29, 2021, to allow for the payment of Default Uplift Invoices. 

 CPS Energy will suffer immediate and irreparable injury, irrespective of any 

remedy at law, as it will not be able to claw back or recover its payments from other market 

participants who have failed or gone out of business, nor will the resulting defaults in the market 

allow CPS Energy to be repaid in the future for its payments in connection with the Winter Storm 
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Event. The actions threated for April 29, 2021, in preparation for charging the Default Uplift 

Invoices is also the beginning of an unlawful and incalculable extension of CPS Energy’s credit 

and constitutes further irreparable harm. This request for injunctive relief is supported by the 

Declaration of Frank Almaraz, attached hereto as Exhibit “A.”  

 CPS Energy and its customers need this equitable relief with respect to ERCOT 

before the trial of this case. Specifically, ERCOT has or may declare CPS Energy in default of its 

obligations, which could restrict CPS Energy’s ability to deliver energy to its customers.  

 Under the Bexar County Local Rules, this Verified Emergency Application for 

TRO is being presented to Presiding Court. Bexar Cty. Lee. R. 6(C). Pursuant to this Local Rule, 

to the best of CPS Energy’s knowledge, ERCOT is being represented by Winstead in other cases, 

although no attorney for ERCOT has contacted counsel for CPS Energy since this lawsuit has been 

on file. Moreover, as permitted by Local R. 6(D) regarding ex parte requests, CPS Energy has not 

notified ERCOT or its counsel because doing so would cause CPS Energy irreparable harm and 

render the relief sought herein moot as ERCOT will already have taken the actions that CPS Energy 

seeks to prevent. Id. 

 CPS Energy is willing to post a bond in support of this Verified Emergency 

Application for Temporary Injunction and believes that the bond should be in a nominal amount 

as it is a governmental entity who has met all of its payment obligations to ERCOT. 

 CPS Energy also asks this Court to set its application for temporary injunction for 

a hearing on the same grounds as the temporary restraining order set forth herein, and, after the 

hearing, issue a temporary injunction against ERCOT for the same relief until time of trial. 
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 CPS Energy further asks this Court to set its request for a permanent injunction for 

a full trial on the merits and, after trial, issue a permanent injunction against ERCOT and its 

members for the same relief requested in its application for Temporary Injunction. 

 In addition, or in the alternative, CPS Energy seeks to recover damages, including 

without limitation the $18 million it is owed by ERCOT, and damages in the form of repricing for 

the Excessive Prices and Overcharge caused by ERCOT’s own error.  

VI. Defendants do not have sovereign immunity. 

 Sovereign immunity does not bar claims that allege constitutional violations or that 

seek equitable remedies. See City of Beaumont v. Bouillion, 896 S.W.2d 143, 149 (Tex. 1995). 

ERCOT’s confiscatory and Excessive Prices and Overcharge in connection with the Winter Storm 

Event are a violation of the Texas Constitution. CPS Energy also seeks injunctive relief.  

 Further, this ultra vires action against ERCOT’s defendant officers and directors 

does not implicate that immunity. In attempting to collect unconstitutional sums from CPS Energy, 

the defendant officers and directors are acting outside of their legal authority and should be 

enjoined from taking such ultra vires actions. 

 Finally, ERCOT’s statutory violations are negligence per se and are not subject to 

claims of sovereign immunity.  

VII. Conditions Precedent  

 Pursuant to Rule 54 of the Texas Rules of Civil Procedure, all conditions precedent 

to the filing of this lawsuit have been performed or have occurred. 

VIII. Attorneys’ Fees 

 CPS Energy has engaged counsel. Pursuant to the Texas Civil Practices and 

Remedies Code, CPS Energy is entitled to, and hereby seeks, recovery of its reasonable and 
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necessary attorneys’ fees incurred in the prosecution of its claims herein under Sections 37.001 

and 38.001 of the Texas Civil Practices and Remedies Code. 

IX. Conclusion and Prayer 

 CPS Energy prays that ERCOT, its Officers, Directors, and Board Members named 

herein be cited to appear and answer, that CPS Energy have and recover the temporary restraining 

order and temporary injunction herein requested to preserve the status quo and prevent immediate 

and irreparable harm until time of trial, and that upon final trial, CPS Energy be awarded judgment 

against ERCOT for a permanent injunction, a Declaratory Judgment, and in addition or in the 

alternative damages, attorneys’ fees, costs, and pre-judgment and post-judgment interest at the 

highest rate allowed by law. CPS Energy further prays for all other relief to which it may be justly 

entitled.  

 
 

[Signature Block to Follow]
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From: ERCOT Client Services <00000008c435f4d1-dmarc-request@lists.ercot.com> 
Date: April 27, 2021 at 5:03:07 PM CDT 
To: NOTICE_SETTLEMENTS@lists.ercot.com 
Subject: [InternetMail]M-A042721-01 Implementation of Adjustments to the Potential Uplift (PUL) 
Component of Total Potential Exposure (TPE) 

  

EXTERNAL EMAIL: Do not click any links or open any 
attachments unless you trust the sender and know the content is 
safe. 

   
 
***** EXTERNAL email. Please be cautious and evaluate before you click on links, open attachments, 
or provide credentials. *****  

NOTICE DATE:  April 27, 2021 

NOTICE TYPE:  M-A042721-01 Financial/Credit 

SHORT DESCRIPTION:  Implementation of Adjustments to the Potential Uplift (PUL) 
Component of Total Potential Exposure (TPE) 

INTENDED AUDIENCE:  ERCOT Counter-Parties 

DAY AFFECTED:  April 29, 2021 

LONG DESCRIPTION: Counter-Parties must maintain Financial Security or an 
Unsecured Credit Limit at an amount that equals or exceeds its Total Potential Exposure 
(TPE). The Potential Uplift (PUL) component of TPE contemplates including one year’s 
worth of expected Default Uplift Invoices in the TPE calculation. 

ERCOT Protocol Section 9.19.1(4) limits ERCOT to billing a total of $2.5 million dollars 
every 30 days using the Default Uplift Invoice process. ERCOT intends to issue Default 
Uplift Invoices that collectively total no more than $2.5 million each month. At this rate, 
ERCOT expects to uplift approximately $30 million within the next 12 months. 

Accordingly, on April 29, 2021, ERCOT will adjust the PUL component of TPE to account 
for one year's worth of expected Default Uplift Invoices. The adjustment to PUL will be 
made in two steps. The initial adjustment, totaling $15 million in the aggregate, will be 
made on April 29, 2021. The remaining $15 million adjustment to PUL will be made on 
May 17, 2021. 

Each Counter-Party will be responsible for its share of PUL based on its pro- rata share 
of maximum MWhs that the Qualified Scheduling Entities (QSEs) or Congestion Revenue 
Right (CRR) Account Holders assigned to the Counter-Party contributed to its maximum 

EXHIBIT 1



 

 

MWh activity in the month prior to the month in which the short-pays being collected 
occurred. Because the short pays that are being uplifted for the foreseeable future 
occurred in February 2021, ERCOT will use January 2021 MWh activity to apportion 
responsibility for Default Uplift Invoices. Each Counter-Party's pro-rata share of maximum 
MWhs has been posted to its Market Information System (MIS) Certified Area. 

ERCOT Protocol Section 16.11.4.1(3), gives ERCOT discretion to deviate from the standard TPE 
calculation if ERCOT determines that it “does not adequately match the financial risk created by 
that Counter-Party’s activities.” Additionally, per ERCOT Protocol Section 16.11.7(2), ERCOT 
has the authority to request Financial Security up to the maximum of the determined TPE for a 
terminating Market Participant, and may then draw against that Financial Security to satisfy 
payment obligations on any subsequently-issued Default Uplift Invoices. Please be advised that 
for a Counter-Party that accrued an obligation to pay a Default Uplift Ratio Share and chooses to 
terminate its Standard Form Market Participant Agreement (SFA), ERCOT will set that Counter-
Party’s TPE up to a maximum of the entire amount of the Counter-Party’s Default Uplift Ratio 
Share. 

ACTION REQUIRED: Counter-Parties should ensure that posted Financial Security amounts are 
sufficient to cover TPE as adjusted for PUL and expected levels of Market activity.  

CONTACT:  If you have any questions, please contact your ERCOT Account Manager. 
You may also call the general ERCOT Client Services phone number at (512) 248-3900 
or contact ERCOT Client Services via email at ClientServices@ercot.com. 

If you are receiving email from an ERCOT distribution list that you no longer wish to receive, please 
follow this link in order to unsubscribe from this list: http://lists.ercot.com. 
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